The Survey of New York Practice Table of Contents by St. John\u27s Law Review
St. John's Law Review 
Volume 62 
Number 1 Volume 62, Fall 1987, Number 1 Article 9 
June 2012 
The Survey of New York Practice Table of Contents 
St. John's Law Review 
Follow this and additional works at: https://scholarship.law.stjohns.edu/lawreview 
Recommended Citation 
St. John's Law Review (1987) "The Survey of New York Practice Table of Contents," St. John's Law Review: 
Vol. 62 : No. 1 , Article 9. 
Available at: https://scholarship.law.stjohns.edu/lawreview/vol62/iss1/9 
This Recent Development in New York Law is brought to you for free and open access by the Journals at St. John's 
Law Scholarship Repository. It has been accepted for inclusion in St. John's Law Review by an authorized editor of 
St. John's Law Scholarship Repository. For more information, please contact selbyc@stjohns.edu. 
THE SURVEY OF NEW YORK PRACTICE
TABLE OF CONTENTS
DEVELOPMENTS IN THE LAW
The Court of Appeals deals with the issue of monetary
costs and sanctions for frivolous litigation practices ... 172
Plaintiff may sue state employee in supreme court for
individual tort claim, even if state must indemnify em-
p loy ee ............................................. 181
CIVIL PRACTICE LAW AND RULES
CPLR 3211(e): When the defendant moves to dismiss the
complaint without including a personal jurisdiction ob-
jection under CPLR 3211(a), and the plaintiff amends
the complaint, the defendant may not include that ob-
jection in an answer to the amended complaint; the ob-
jection is waived .............. ..................... 188
CPLR 4317(b): Equitable distribution of marital assets is
not a proper subject for a compulsory reference ....... 195
CRIMINAL PROCEDURE LAW
CPL § 270.35: Trial judges granted broad discretion to
discharge juror who fails to appear at the trial two hours
after scheduled time ................................ 201
INTRODUCTION*
In this first issue of Volume 62, The Survey examines various
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developments in New York law, including three Court of Appeals
decisions. In A.G. Ship Maintenance Corp. v. Lezak, the court ad-
dressed the issue of frivolous litigation practices and held that
courts cannot impose sanctions for such conduct unless authorized
by a statute or court rule.
In Morell v. Balasubramanian, a unanimous Court of Appeals
rejected the claim that a malpractice action against state-employed
physicians was essentially a claim against the state which had to be
pursued in the Court of Claims. The court held that the employees
of the state were the real parties in interest and therefore the su-
preme court may properly hear the case.
In Addesso v. Shemtob, the court held that under CPLR
3211(e), the defendants' failure to raise the defense of lack of per-
sonal jurisdiction in an earlier 3211(a) motion effected a waiver of
the right to use that defense in their answer to an amended
complaint.
The Appellate Division, Second Department, in Schanback v.
Schanback, held that the use of CPLR 4317(b), which enables a
court to order a "compulsory reference," was not appropriate to
determine the economic issues in a matrimonial action since such
an action did not entail an "examination of a long account" as
characterized by the court.
Finally, in People v. Washington, the Appellate Division, First
Department, held that section 270.35 of the CPL, which provides
for the discharge of a juror, grants broad discretion to a trial judge
to discharge an allegedly ill juror without direct proof of the illness
or adjournment for an investigation. The court rejected the nar-
rower Fourth Department's approach, which requires a credible
basis on the record for such a discharge, in favor of the more lib-
eral approach used in the Second and Third Departments.
The members of Volume 62 hope that the analyses of the top-
ics contained in The Survey will be of value to the New York
bench and bar.
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